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In orebarinz this paper, I have 1ncorporated material gathered
from the following interviews:

1« Dr. Thomas Ambrngi, Assnciate Director, Western degional
Office of the AAUP in San Francisco.

2. Mr. Sam Bottone, Executive Secretary, University Council -
American Federation of Teachers (UC:AFT),

3. Dr. Alvert Bowker, UCB Chancellnr.

- 4. Dr, David Feller, UCB Professor of Law and
Chairman of the Berkeley Faculty Assnciation.

%5« Dr. Jnseph Garbarino, Professnr, UCB Institute of Business
and Economic Hdesearch.

6. Mr. William Hayward, Director of Comrunication, California
Higher Educatinon Assonciation (CHZA is the staff section for
the C?lifornia Teacher Association s higher education divi-
sions).

.7« Dr. Paul Seaver, Professor of History st Stanford University
and past President of the campus chapter of the American
Association of University Professors (AAUP).

8. Dr. Alvin H. Thomvson, formerly UCB Prnofessor of Hducation
_and vast President, UCB Chapter of California Colleze and
University Waculty Association (CCUFA is a higher educatinn
‘division of the Califnrnia Teachers Association).

9. Dr. Jack Washburn, UCB Professor of Material Sciernces, and
President, UCB chavoter of the AAUP.

These references are avornpristely footnnted where relevant.
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INTRODUCTION

The University of'California was incoroorated 1ﬁfgwthe Cali-
fornia Constitution in 1849. But not ustil nineteen years later
did the Governor and Legislature issue its charter. At oresent,
there are nine campuses throuqhout the state with a total enroll-
ment of more than 108,000 students. Instructlon'bepan at Ber-

r»keley,.the flsgship campus in the UC System, in 1873. 1In 1971,
Berkeley was rated by the American Council on Education (ACE) as
the top graduate schonl in the country.

Today Berkeley is in trouble. Begiuning with the 1964 Free
Speech Movement, the camous has suffered the worst of campus
radicalism, While it has weathered radicalism well, 1t has not
fared so well with the transition from a growth to uo-growth per-
iod and with the backlash »f a more conservative Governor, lLegls-
lature, snd the general public.,

On another front, pressure is building for a sew public em-
vloyee cnllective bargainisg 19W, Although'Governor Reagan recently
vetoed legislation con&eying COmprehehsive collective bargaining
rigants to =211 publie education emplo&ees in California, passage of
‘such a measure is only a matter of time. And there is every indi-
cation that when such a law is passed, it will cover all employees
of the Unlversity of California, including the teaching faculty.

This pavper seeks to explore the i1ssues of collective bergqininz
as they are being discussed and debated at Berkeley. The paper is
divided into‘five sectinns, the first being a discussinon of the legal

framework within which the debate is vpresently being conducted.
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This section also includes a detailed discussion of proposed changes
present _ ' '
in the/public employee relations law, since much of the debate at
Berkeley is being conducted with an eye to the future. The next
section discusses the indirect and diféct reaéons for ofganizihg
aside from preparing for a change in the law, The third section
describes the nature of the competing organizations and their ap-
proach to collective bargaining, With these three sections Eom-
" pleted, the last two parts of the paper are devoted to an in-depth
discussion of~ the issues of collective action at Berkeley and how
they would be affected by a change in the existing law. It is the |

thesis of this paper that the resolution of these issues of collective

bargaining will have a profound effect on the Berkeley campus.




] ., THE LEGAL FRAMAWORK
L _ :
Introdhction

l ‘ : .
Although unionization can nccur in the absence of a collec-

.tive bargaining law through voluntafy arreement of the vartles,
‘the presence of‘permissive legislation has been identified as
the single most effective predicter of unionization.1 Conse=-
quéntly, in California there has been a strong effort by a var-
iety of éroups tn éet a new plan nassed granting full bargalning
r;ghts'to_employees in the pdblic sector. This effort succeeded
In part with passage of the Moscone Bill by both hnuses of the
Californis Legislatufe‘this vast September, The Moscone Bill
extended collective bargaining rights to all of California's
public schools and campuses, involving moré than 500,000 peoble.
Governor Reagan, however, vetned the bill as expected, clalming
thot "I do not bellieve that .Cglifornia taxvayers want to suvosrt

collective bargaining and/nr strikes in our educational system."*

1N.S. Bucklew, "Emoloﬁment Relations of Staff Employees in In-
stitutions of Higher Fducation," The Journsl of the College and
University Personnel Association, #arch, 1971, o. 61.

¥The Moscone measure, as detalled below, was amended tn eliminate
wording which could be construed 'to permit strikes. The Gover-
nor acknowledged this fact but 1n his vetn message went on to
point out that the blll contalnad no express prohibition azsinst
strikes, unlike leglslation now on the books, snd that the teacher
organizations backing the blll favor legalizing strikes by public
employees. "We can only assume", concluded the Governor, "that by
later conurt tests or by amendments that this questionsble 'goal!
will be pursued." The Gorvernor ignored the fact that a vlethora
of unauthorized strikes was a prime motivation for the new measure.
Exverts on the subject of nublic employee bBrgaining have revealed
that after wages and benefits, union recognition ani union secur-
1ty are the most frequent causes of work stoopages in oublic em=-
ployment. Bok and Dunlopn, Labor and the American Community (New




With the Moscone ﬁeasure thus disvosed of, publfc employees
in California are hopeful that é second measure‘now\oendinq in
the 1eéis1ature will givehthem the right ton organize in a manner
not now accorded by existing legislation.

The purpose of this section is to explore the existing legis-
lative framework for public sector collective bargain;ng in the

state and then examine both the pending Moretti proposal and the

recently vetoed Moscone Bill.
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The Genrge Brown Act

In 1961, the first comprehensivé-public employee r’elat,ions act,

- the George Brown Act, was péssed. This act covered all public em-
plo.yees in the state. ]'FIn 1965,l the Wint_on Act separated out forl cover-
age elementary and secondary public school employees, includiﬁg those
in community colleges. 2 In1968, amendments were added to the 1961
Act to make it apply more particularly to logal government emi)loyees.
This version became known as the Mey'ers.-M'ilias —'Brown Act, In 1971,
the original“Brow;n Act waé recodified as Sections 3525-36 of the Govern-
ment Code and presently applies to_employeeé of state colleges and
univérsities and employees of the state. (The statute is reproduced in
Appendix I.) At no t:'.yme. were s;tate employees covered by the Winton Act
pr;wi.sions. or the Meyers—.Milias ~-Brown Act provisions, the latter now
occupying__Sections 3500-3511 of the Codé. 3 As we sh-all see, this uneven
covefage coupled with conflicting interpretations of thé provisions is a

potent reason for adopting a new public emi)loyee relations law.4

) - - _
Cal, Government Code #3500-11 (West, 1966); as amended (Supp. 72).

2 ' L | '
Cal, Educ. Code #13080-13090 (West, 1966), as amended (Supp. 72).

3 ' .
See the discussion by Joseph R. Grodin, '""Public Employee Bargaining in

Californiai The Meyers-Milias-Brown Act in the Courts" Vol. 23,
Hastings Law Journal, March 1972, p. 719 ff.

4sce Final Report of the Assembly Advisory Council on Public Employee
Relations (Known alternately as the Aaron Commission and the Moretti

[KC Comm;s sion; hereafter cited as Aaron Commission), March 15, 1973,
mmem ppe 28 ff. . .
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The purpose of the George Brown act is stated in Section
3525:

It is the purpose of this chapter to promote the improve-
ment of personnel management and employer-employee
relations between the State of California and its employees
by providing a uniform basis for recognizing the right of
public employees to join organizations of their own choice
and be represented by such organizations in their employ-
ment relationships with the state. Nothing contained herein
.shall be deemed to supersede the provisions of existing state
law which establish and regulate a merit or civil service
system or which provide for other methods of administering
employer~-employee relations, This chapter is intended, in-
stead, to strengthen merit, civil service and other methods
of administering employer-employee relations through the
establishment of uniform and orderly methods of communlca—
tion between employees and the state.

Writing in the Hastings Law Journal in 1972, Joseph R. Grodin

concludes that this statute ''gave public employees little more than the
right to join or not to join employee organizations, and the right of e~

ployee _or‘ganizations to be heard on employment matters affecting their

~i

members."

While the Brown Act covers state employees, there was initially

some question as to its applicability to employees of the University of

California. In 1958 the California First District Court of Appeals stated

in Newmarker v. Regents of the University of California that

. « « common sense and the weight of authority indicate
that the Board of Regents is a public legal entity charged
with the government of a public trust.

5Grodin, op. cit., p. 719.

"Newmarker v. Regents of the University of California, 160 C. 24 640,
325 P.2d 558, 562 (1958).




. In this case, trade employees of the University had argued that the
Univgrsity of California at Berkeley was a private corporation and
thus they had the right to strike, The Court décided to the contrary.
The Attorney-General of California in rendering an advisory opinion
on the subject noted that Article 9, Section 9 of the California Coﬁstitution-
. provides that the Board of Regents shall have ''full powers of organiza-
tion and governrhepf, subject only to such legislative control as may be '
necessary to insure compliance with terms of the endowment of the

University and the security of its funds.'" Relying on Tolman v. Underhill,

39 C.2d 708, which held that the state legislative power could extend
"over regulations made by the regents with regard to matters which are
not exclusively university affairs, n? the AttorneyFGene ral concludea that
the employees' right to organize, be represented and confer on wages,

hours, and conditions of employment "'are neither exclusively the concern

4

of the University nor do they limit or ‘c:.c;ntrol the regents in their authority
- to gvovern."8 The distinction between internal University affairs and those
which affect the University indirectly raise questions as to whether it
"would Be possible to write the powers of the Academic Senate, now dele-
.gated by the Regents to the Senate, into a contréct under a new .collective
bargaiping lé.w. As we shaLll see in a later section o'f this paper, some
organizations fayor doing so as a means of legitimizing the powers of the

Senate.

7 . ) . ) : ‘ : -
o Tolman v. Underhill, 39 C.2d 708, 249 P.2d 280, 282 (1952). .

ERIC

e }) Ops. Atty, Gen. 182, 184 (1962).



The Brown Act in Section 3527 stipulates that state employees
presently have. the right to join an employee organization, but unlike
provision 3507(d) of the Meyers-Milias-Brown Act, there is no pro-
vision made for an organization to seek to become the exclusive re-
presentative,

The scope of bargaining under Brown is large; S'ec‘tion 3529 stipu-

{
lates that ‘ché scope .of representation ""'shall include all matters relating
to employment conditions and employer~employee relations, including,
but not limited to, wages, hours, and other terms and conditions of ern-
ployment. " Howgver, the Act doesn't establish bilateral determination
of these issues. Section 3530 stipulates that state émployers

shall meet and confer with representatives of employee

organizations upon request, and shall consider fully as

such representatives deem reasonable such presentations

as are made by the employee organization on behalf of its

members prior to arriving at a determination of policy or
course of action. (underlining added)

in_ construing similar language in the Winton Act,9 the California Court
of Appeals (Fourth District) said in a 1972 opinion,

Its provisions make clear that the right conferred upon
certificated public school employees is to voice their
views and ideas through organized representatives and
to have these views and ideas considered by the public
school employer but that all final decisions are left to
the public school empleyer. 10

9Cal. Educ. Code'#1308$ (West, 1966), as amended (Supp. 72).

]'OWestminster School District of Orange City v. Superior Court,
TC 28 Cal, App. 3d 76, 104 Cal. Rptr. 388, 393 (1972).
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The language in Meyers-Milias-Brown provides that after meeting and
conferring, parties are to reduce employment agreements to writing.,
Th‘e Court of Appeals (First District) rul‘ed in 1970‘ that these agreements
are bindirg and suggested that a similar reading applies to the Brown
Act:

We think that . , . the modern view of statutory provi-

sions similar to the Brown Act is that when a public

employer engages in such meetings with the represen-

tatives of the public employee organization, any agree-

ment that the public agency is authorized to make and, in

fact, does enter, into, should be held as valid and binding

as to all parties:']'2
Professional employees under the Brown Act may '"separate out" from
non-professional employees., However, Section 3533, which contains
this language, so broadly defines '"professional employees' that there is
little difference between those who are classified as "professional' and Eh
those who are not.

Finally, the Brown Act contains no right to strike and expressly
exempts state employees from coverage by Labor Code Section 923, which

gives the right of collective bargaining to private employees.. The Meyers-

Milias -Brown amendments were construed in Almond v. County of

Sacramento (1969) as not changing the implied no right to strike as far as

local government employees were concerned.

11Cal. Government Code #3505.1 (West, 1966), as amended (Supp. 72).

12East Bay Municipal Employees Union Local 390 v. County of Alameda,
3 Cal. App.3d 578, 83 Cal,Rptr. 503, 508 {1970). '
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Our analysis of both the pre-1968 and the 1968 acts . . .
compels us to, and we do, hold that the legislature has
not declared the right . . . to strike.l3

This position has been most recently reaffirmed in a definitive statement

- by the California First District Court of Appeals in Trustees of California

State Colleges v. Local 1353, San Francisco State College Federation of

Teachers (1970) involving a particulwrly bitter and disruptive strike at
San Frarcisco State in 1969, at the height of student militancy.

We hold that California follows and applies the common law

rule that public employees do not have the right to strike in

the absence of a statutory grant thereof. . . .14
The Court also upheld a preliminary injunction against picketing by the

striking teachers, sincethe picketing was in support of an unlawful strike

and violence was present,

The Georgs Brown Act, then, as i_t applies to the employees of the
University of California at Berkeley (1) does not provide for éxclusivity_ of
representation by a bargaining agent, (2) does not establish bilateral deter-
nﬁna.tion of is_sﬁes, (3) has a clearly unworkable definition of "'professional
employee, ' and (4) provides for no right to strike. These weaknesses, plus
‘the general conflicting nature of the elxisting Californié public employee

relations statutes, have contributed to a call for reform.

13'Almond v. County of Sacramento, 276 Cal. App. 2d 32, 80 Cal. Rptr. 518,
- 522 (1969). :

1

4 .
Trustees of California State College v. Local 1352, S.F. State College
Federation of Teachers, 14 Cal. App. 3d 863, 92 Cal. Rptr. 134, 136
(1970).




Proonsed New Laws

The Legislature has yet to finalize action on the Moretti
Bill, the product of a Commission established by House_Speaker
Bob Moretéi. Because the future direction of state léw is so
crucial to the determination of ﬁow the is<ues of collective
bargalning a2t Berkeley may be resolved, the remainder of this
sectlon of the paper wlll examine the Cbmmission vroonsal in
depth and willibriefly contrast with it the now vetoed Mosconne
Bill.

The Aaron'Commission Proponsal

The Aaron Commission, so-called after its chairmap, Benjamln
Aaron, was named by Speaker Moretti acting oursvant to House Re-
solution 51 (June 22, 1972). The Resolution expfesseq concern
over the 1n§reasing number of work disruntions each year.by public
employees and directed the Assembly to_éstablish an Advisory Coun-
cil on Public Employee Relations as sn advisory agent to the

General Research Cormittee.

A1
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The report of the Commission begins by urging repeal of existing
legislation on the subject, including the George Brown Act, the Meyers-

Milias-Brown Act, and the Winton Act.
Unavoidably, these disparate laws and policies have pro-
duced broad differences in the rights, obligations, and
remedies of California public employees -- differences
that are often contradictory and irreconcilable. This -
factor, undoubtedly, has contributed to the broad consensus
among both employers and employee representatives who have
testified at our public hearings and submitted written state-
ments urging an all-encompassing, preemptive state law
with a local option provision.

During its hearings, some representatives from higher education
in California spoke-against extending coverage of such an act to state
college and university academic employees. But the Commission was not

persuaded.

There can be little doubt that, in widely varying degrees,
college and university faculties in: California and else-
where participate in the governance of their respective
institutions. . Among the faculties themselves there are
sharply divergent and conflicting estimates of the ef-
fectiveness of such participation., The existence of
widespread dissatisfaction is indisputable; beyond
making that observation, we think it inappropriate to
comment.

15deleted

6. Aaron Commission, 00. cit.; pp. 28-29.
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We are convinced, however, that there is nothing
intrinsic in the teaching profession in institutions

of higher learning that absolutely rules ocut collec-
tive bargaining as the alternative to present methods
of faculty governance. Reasonable men can and do
differ over the advisability of substituting collective
bargaining for existing arrangements, and we express
no opinion on that question. We do conclude, however,
that the faculties of state colleges and universities
should have the same rights and protections as other
public employees in the State to decide for themselves
whether they wish to organize and to engage in collec-
tive bargaining with their employers. '

The Moretti proposal, entitled '"Collective Bargaining Act for
Public Employment,' has as its purpose ''to prescribe rights and obliga-
tions of public employers and their employees, and to establish procedures
goverhing relationships between them. w18 section 3500 of Article I.of
the vproposed statute sets forth the policy of the State:

« « « to recognize the rights of employees of public em-
ployers to form, join and assist employee organizations,
to bargain collectively through representation of their own
choosing with public employers over matters within the.
scope of bargaining, to engage in other concerted activi-
ties for the purpose of collective bargaining or other
mutual aid or protection, and to establish procedures
which will facilitate and encourage settlement of
disPutes.19

 Mipia,, p. 39.

18Appendix A, Article I, Section 3500 of proposed statute ''Collective
Bargaining Act for Public Employment,' Aaron Commission, o‘é. cit. -
P. 2 (Appendix A).

191p44.
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Section 3504(a) sets forth basic employee riguts:

Employees shall have the right to form, join, or assist
employee organizations, to papti¢ipate in collective
bargaining with employers over matters within the scope
of bargaining through representatives of their own choos-
ing, and to engage in.other concerted activities for the
purpose of collective bargaining or other mutual aid or

- protection. Employees shall also have the rlght to re-
frain from engaging in such activities, subject to an

organizational security provision permissible under
Section 3508, 20

Relying on the arguments in J. I. Case Co. v. NLRB, 321 U.S.

332, 338-39 (1944), the Aaron Commission provides in Section 3505(a)
that ""the employee organization selected . . . by the majority .”. . shall
be the exclusive representative of all the employees in the unit. . . . n?l
Relying on the concerns of imowledgeable commentators over the prolifera-
tion of bargaining units, particulariy in the public sector, the Commission
states in 3566(a) that ;'the appropriate bargaining.unit shall be the largest
reasonable unit of emplqyees of thé _employer; .. ."22 It directs its
administrating Board to take into consideration the following three criteri a

in making a unit dete rmination:

1. The internal and occupatmnal community of interest
among the employees.

20Article 4, Section 3504(a), ibid., p. l4.
2larticle 5, Section 3505(a), ibid., p. 15.

22Art_icle 6, Section 3506(a), ibid. ‘ p.. 19.
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2. The effect the projected unit will have on
collective bargaining relationships.

3. The effect of the proposed unit on the efficient
operations of the agency and the compatibility

of the unit Wwith the responsibility of the agency
and its employees to serve the public.;

Realizing that a decision by its administering Board to include
one entire class of employees -=< "e.g., the facuity_of the nine campuses
of the University of California" -- in a single bargaining unit might be

controversial, the Commission includes in the proposed law the option

of judicial review of bargaining unit determinations, with the consent of

25
the Board.

As in‘.dicated_labove, the professional - non-professional distinction
made by the Brown Aét has not been highly regarded. Echéing this
criticism, the Aaron Commission leaves the entire issue for Board resolu-
tion, noting in the Act that '""there shall be a presumption that i)rofessional
employees an‘d. non-professional employ-ees should not bé included in the
same bargaining'unit;'.' then adding the caveat that ''the presumption shall

: 26
l?e rebuttable, !

23article 6, Section 3506(b), ibid., pp. 19-20.

24paron Commission, op. cit., p. 57.

25a rticle 3, Section 3503(a), ibid., p. 13 (Appendix A).

26_Artic1e 6, Section 3506(c), ibid., p. 20.
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'The proposed statute makes the issue of organizational security
a mandatory subject of bargaining. 21 In coming to this conclusion, the

Commission comments that

. « . organizational security . . . is a legitimate
objective of an organization representing a majority

of employees in an appropriate union for purposes of
colective bargaining. At the same time, ‘we recognize
that organizational security may not be appropriate under
certain kinds of circumstdnces, and for that reason we do .
not favor making any form of organizational security a
statutory requirement. Instead, we believe that the sub-
ject should simply be included among those terms and
conditions of employment about which the parties to a
collective agreement are required to bargain in good
faith.

On the scope of bargaining, the proposed statute stipulates ''wages,
hours, and other terms and conditions of employment, inclu'ding any other
matters agreed to by the parties as a subject of bargaining, ";_9 No reser-
vations are included; the Commission was not persuaded that a manage -
ment-rights clause should be inserted. 30 Section 3513(b) provides that

Provisions of agreements between employers and employee
organizations on matters within the scope of bargaining that
are adopted by the legislative body of the employer shall,

in the event of conflict, prevail over state or local statutes
or. charter provisions, ordinances, resolutions, or regula-

tions of an employer or its agent, including a civil service
commission or a personnel board. 31

27 '
Article 8, Section 3508.
28 . . '
. Aaron Commission, op. cit., p. 264.

29 - _ .
Article I, Section 3501{(w),. ibid., p. 7 (Appendix A).

Q
ICyy. . , - o
s Article 13, Section 3513(b), p. 33 {Appendix A).

30
Aaron Commission, op. cit., p. 139.

|

i .
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Articles 10-12 of the p1;oposa1 pertain to the settlen‘nent of
grievance and interests disputes. These prov‘isions encourage volun-
tary arbitration in both instances. The Commission strongly supports
the principle of voluntarism and agrees that employers and employees
""should be free to agree to any form of i{r}i)osed settlement which tiley
find mutually acceptable ~-- arbitration, including final-offer-selector
arbitration, or some other procedure. n32 Should there be no arbitra-
tion or other means of settlement, employees have the right to strike,
;v,ubject, however, to an involved statutory prescription for the resolution

of impasses arising out of interests disputes. 33

The Aaron Commission proposal is to be administered by a
Public Employee Relation Board (PERB), composed of three persons
" broadly representative of the public.' The Board would have a wide

range of powers of implementation under the act. 34

From a number of standpoints, the statute proposed by the
Aaron Commission is-a decided improvement over the Brown Act. But -

several of-its provisions, particularly those over unit determination,

32paron Commission, op. cit., p. 225.

33Artic1es 11 and 12, ibid., pp. 25-32 (Appéndix A).

34particle 2, Section 3502, ibid., pp. 8-13.
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exclusivitj, and orofessionnal ‘emplonyees, are disturbing to those

in higher education who apdrove of a cnllective bargalning law

‘covering nublic sector academicians,

In April, 1973, the recommendstlons of the Aaron Commission
were introduced as the Moretti Bill (AB 1243) into the Assembly

‘with virtually no changes on orovisions. It has been the tar-

get of several lmoortant irnterest groups who have urged Sign1f11
cant modifiqations; particularly in the lancuage dealing with
unit determinétion. To date, several changes have been made
favorable to these grouvs both by the Assembly and by tﬁé Senate,
where the bill 1e néw Dondiﬁg. This point will be discussed in
some deétall as.1t relates to the University of Csi Afornia later
in the paper.

The Moscone Bill

In contrast to the statube prooosed by the Agron Commission,

‘the Moscone Bill applisd only to public education employees. It

thus would have repezl only the Winton Act and would have veeled
off higher educatinn emoloyeeq from the Georze Brown Act. The
Moééone B111 (SB 400) introduced into the Senate by Senator
Moscone on March 7, 1973, at the recuest of the California Federa-
tion »f Teachers (CTA) and the Califqrnia'Labor Federation.(AFL-
CIO), had the supvort of 2 number of grouvs, including the Univer-
sity Council - AFT representing acsdemic employees in the Unlver-
slty System (these grouos are descrited in detgail in the third

sectlon of this paver). 35

35 . : _ .
University Guardian, March, 1973 (newspaper of the UC-AFT).

1
o~
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Under Article I, Section 13091(b) of the original proovnsal,
the term "Board of Zducation” was construed to aoply to bublic‘
h;gher education in the state:

. "Board of Edﬁcation means any board, bndy, committee,

commission, or agency suthorizei to covern and manave
a publlc educatlonal system or institution, or =z school,

college, university or other educational enter-

prise which is either tax-supported or operated

under contract with a board of education and any
person acting as a representative thereof, . . .

(underlining added)

The proposal'set forth the policy of the state as follows:

It is . . . the policy of this state to recognize the
rights of employees of boards of education to form,
join and assist employee organizations, to confer,
consult and negctiate with boards of education over
such matters through representatives of their own
choosing, to engage in other activities, individually: '
or in concert, for the purpose of establishing, main-
taining, protecting and improving terms and coadi-
tions of service and other matters which affect their
working environment and to establish procedures
which will facilitate and encourage amicable settle-
ment of disputes.,>’ : -

Baslc employeé rights were broadly defined, 1in the originsal
measure, As they are in the Aaron Commission prbposal. Thé
Moscone Bill provided for excluéivity of the barzalning unit
selected in accord with the aporooriate pfovisions of the bill.

And, like the Aaron Commlission statute, the Moscone proposal as

36Senate Bi1l 400, article 6, Sectiosn 13091(b).
371bid., Article 6, Section 13090.
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introduced favored large bargaining units. It would apnear
from'lts original wording on tﬁis matter that the appropriste
unl’ for the University of California would include all academic

employees, numbering some 21,000.

In each case where the appropriateness of the claimed
unit is in issue, the commission shall decide the ques-
tion on the basis of the community of interest between
‘and among the -employees and their established practices
"including, among other things, the extent to which such
employees belong to the same employees' organization;
provided, that a unit of classroom teachers shall not be
appropriate unless it includes all such teachers employed
by the board of education; and provided further that clas-
sified employees and certificated or academic employees -
shall not be included in the same negotiating unit,J%
(underlining added) -

o ——

The words "academic employees" appear to aoply:to both
tenured tesching faculty and thnse who are not tenured and
also not teaching, e.g., those engaged in research, library
work, etc. The Assembly added 2n émendment in August ‘defining
academic‘employéeé as "any employee engaged either (1) orimarily
in instruction... or (2) in very closely related professional
activities’including but nnt neceSSafily limited tn, vrofessional
iibrarians, professiénal counselors, =and deoaffment chairmen..."39
Since the Board of 3egents employs the academic»personnel for all
hine campusés, it would ;eem that the aoprooriste unit would in-
clude all such emplonyees. Pronponents of_having the University of
Californié exemoted from thistlanguage3 however, were'successful
in getting the Legislature to insert the words "exceot at the

38

Ivid., Article 6, Section 13094(f).
. \‘1 ) 3 9 : | . . .
EBJ(; Assembly Daily Journal, August 16, 1973, v. 6552.
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University of Califbrnia"bjust prinr to the sentence underlined
above. This had the effect of hnlding the University only to
the communlty of iInterest standard stgted st the beginning of
the passage.jga
As we shall see, questions of the geograohic scope snd composi-
tion of the bargalning unit are hotly debated hy ovvnsing groups
at the University of Californiz.. And for gond reéson, since it
1s a central conclusion of this paper that the resolutlion of this
1ssue wiil have siénificant and imvortant consequences forlthe
future of the University of California at Berkeley, and by impliF
cation, the other eight campusés nf the system.
ﬂike the Aaron Commissian vrovosal, the scope of bargalning
was bronadly wor@ed tn include "terms and conditions of servicev
and other matters which affect the working environment of em-
ployees.;."uo There were no reservafions nn the scove of bar-
gaining.
The settlement of 1lnterests disputes after lmoasse includes
a vrocess of medistion and later fact-finding as mandated by the
commission, but after the findings of a fact-finding panel are
- released to each party and to the publilc, ho provision was made

%1 Thus, in the original bill the question was

for the next step.
left oven as tn whether emoloyees have tne right to erike.LFZ How-

ever, before SB 400 was reported out the Senate and sent to the

39a1bid. |
40 Senate Bi1ll 400, Articie 6, Section 13091(f).
411b1d., Article 6, Section 13095.

[}{j:Bottone 1ntervlew.
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AsseTbly on June 26th,43 the wording on basic emoloyee rights
(see page 17 abdve) was altered by deletion of the ovhrase "to
engage in other activities, individually, or in concert,”" thus
remnving any overt gttempt to convey a right to strike to edu-
cation employees.uu
Finally, the Moscone proposal set up a ﬁhree-member admini -
strating agency entitled the Fducation Emplo&sr-Employee Rela-
tinons Commissinn, broadly reoresenting the public and obnssessing
a wide range of vowers tno affectuate the act.
‘Figure I compares the key features of the existing George

Brown Act and the Moretti and Mnscone propnsals.

Figure I

George Brown Act

Moretti Bill

Moscone Bill

~ Coverage Public Employees
of State
Exclusivity. No
of Bargaining
Agent

Size of Unit No Preference

Scope of Bar-~ ‘| Broadly stated
- gaining
Bilateral De- No
termination of
Issues
"Right to strike o
Administering No

Agency

All Public Em-
ployees

Yes

Large

Broadly stated

Yes

Yes

Yes

Public Educa-
tion Employees

Yes

Large
Broadly stated
Yes’

No

Ye§ .

L3

32nate Weekly History, Friday, June 29, 1973, p. 133.

“¥3enate Daily Journal, March 22, 1973, p. 1817.

Q
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Before sending the Moscone Bill back in Seotember to the
Senate for its concurrence, the Assembly made several signifi-
cant changes in addition to the exemptinn granted the Univer-
sity of California from the language on unit determination.
Some of these changes will be discussed later in the pavéer. On
September 12, the Senate concurred in the amendments added by
the Assembly and sent the provosal on to the Governnr by a vote
of 21~-17.,L"5 The Governor then vetoed the measure. There is
some discussion that Speaker Morettl may try to override the
Governor's veto when the Legislagure convenes in January 1974,
but few‘observors_expect him to be suécessful. Consequently,
attention has now shifted to the Moretti Bill which passed‘the
Assembly and was sent on to the Senate on August 31st by a vote

of 42-30.46

Several 1moortant changes have been made to dateiin
1ts language as wlll be discussed below, and others are contem-
plated when the Senate takes up the measure in January. As long
'as Ronald Reazan 1s governor, however,‘the b;ll, if reported out
of the Leglslature, will 1likely meet with'nd more success than
tﬁe Mo scone measure, since Reazan does not favor extendiug col-
47

lective bargaininz to the oublic sector.

However, Jjudglng by the pressure bshind such a measure in

H5genate Weekly History, Seot. 14, 1973, v. 164.

thAssembly Weekly Hiétory, Sept. 14, 1973, o. 543.

u7Comments by Senator Mervyn Dymally delivered at the AAUP
California Conference Annual Meetine, Aoril 7, 1973.
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California and by the trend in other states¥, it appesrs in-
evitable that the California leglslature will enact a new public
employee collective bargalning law within the next five years.
Partly fgr this reason and vartly for = variet& nf other con-
cerns, there is growing 1nteres% and concern about collective

bargaining st the Unlversity of California at Berkeley.

*Since 1959 when Wisconsin vassed the €irst comorehensive
opublic employee cnllective bargainineg law, more thsn two-
thirds of the states have enscted such megsurés. Four
states -=- Alaska, Hawall, Pennsylvania, 2nd Vermont -- allow
public emvloyees the right to» strike. See Final Report of
the Assembly Advisory Council on Public Employee Relatlons
(Aaron Commission), ifarch, 1973, po. 25 ff and 197 ff.
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CAUSES FOR OARGANIZING

While talk of a new collective Bargaining law 1s itself a
catalyst to unionization, the growinz interest in conllective
actlion of some type at Berkeley alsn has its Pronts both in
the wofsening plight of higher educstion today and in concerns

directly related to ihe Berkeley campus.

Indirect Causces

The indirect causes include the so-called "new depression"
ln'hiéher educétion; the philosophy of the BReagan administration
toward the University System, and the success »f unionism else-
where,

The "New Depnressinon"

According to 2 recent study by the Comrittee for Economic
Development, higher education costs will double by 1950. 1 (See
- Table 1 and 2 for college cost 1ncr=esee from 1959-1959 snd pro-
Jected tc 1980 in 1969-70 dollars and inflated dollars.) While a
natiqn;% errcsllment increase from 9.2 million this year to a pro-
Jected 11.4 million¥* by the end of the decadé willl create éddi--'
tionnal revenue, a widening gap between income and exoenses is
exvected to_occur -- a gap many-institutions are élready exper-
iencing. In 1971, the American Council on Educatinn revorted

that A0% of all private four=-year collegeé and unlversities had

1“The Management and Financing of Cnlleges", Committee for Economic

Develoovent January, 1973.

*This figure 1s 1.5 million less than nrisinally ornjected by the
Carneglie Commission. Commission Chalrman Clark Kerr attributes
the present downward revision to a2 leveling off of the number of
high school graduates, expected sharp reduction in birth rates,
and decreases in ¢cnllege and .university enrollrent in 1971 and

1972. San Francisco Sunday Bxsminer, Section A, p. 7., Seot. 23,
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operating def‘icits.2 In his 1971 monngranh for the Carnezie
Commission, Barl Cheit lists the University of California at
Berkeley as one of eleven institutions nut of his cample of
41 judged to be "in financial trouble." (See zvpvendix 2 for
the observations of Cheit's Berkeley 1nterv1ewer.)3 In a
follow-up study recently released, Chelt notes that most of
the 41 schonls "seem fo have achieved a stabilized financial
situation," though he dnes not include Berkeley in this groupo.
Berkeley's financial status now and oredicted to 1976, accord-
‘ing to Cheit, has and will continue to deteriorate. Even thbse
schnols which he considers having aschieved an econnomically
stabilized status:cannot continue tﬁeir "fragile stability" into
the futﬁre without an exoendituré-incoﬁe rélationship improve-
ment. Host of the improvement over two.years ago, motes Cheit,
has come from dramatic‘aﬁd in some cases, drastic, cost-

:cutting.Ba

2
Ibid.
3Earl Cheit, The New Deoression in Higher Fducation, (Carngie

Commission: Berkeley, Calif., 1971). Cheit is a professor
of Business Administration at UC-Berkeley.

Jagarl Cheit, The New Deoression in Hisher Bducation -- Two’
Years Lster, (Carnegie Commission: Berkeley, Calif., 1973).

O




24
Table 1

Real Increases in College Costs and Medlan Family Incomes,
1959 to 1969

- o Percent
1959 1969 Increase
Tuition and Required Fees,
in 1969-70 dollars
Public 2-year $95 | $188 98%
Public 4’-year ' 205 - 310 ¢ 51
Public university 307 412 1 34
' Private 4-year 941 1471 56
Private university | 1210 1795 48
Tuition Fees, Room, and Board
,Cqsts in 1969-70 dollars
Public 2-year Clgr1r | ges7 35%
A . Public 4-year - 942 1147 22
Public university = - 1144 . 1342 -
Private 4-year | 1837 2435 -| a3
Private university | 2214 2905 31 .
Median Family Income ‘ o : .
in 1969 Prices 4 $6808 $9433 3%
Consumer Price Deflator : » .
(1959=100) , $100 $121.9 : 22%

Tuition, Fees, Room, and Board costs taken from National
Center for Educational Statistics, Projections of Educational
‘Statistics to 1979-80, Washington, D. C., 1970, pp. 106-07.
More recent data as suggested in the text, indicate that the 1969
figures may be low. ‘

Median family incomes and consumer price deflators taken from
.Economic Report of the President, 1971, Washington, D. C., 1971,
ppP. 200 and 220,

From D. Bruce Johnston, "The Role of Loans in the Financing of .
Higher Education, ' May, 1972 (The Ford Foundation).
‘ b 7 .
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From D. Bruce Johnston, "The

Table 2- ~ . of Higher Education', May 1972
i ) (The Ford Foundation)
The Cost of College {o the Student and/or Family

1969-70 and Estimated to 1979-80 in
Oo:m.ﬁSﬂ and Current Dollars

1979-80 current dol-
lar estimates with
high, medium , and

. Homoiq.o - 197980 . low estimates of
. : . . - (1969-70 dollars) _vearly inflation
. ) Tuition Room - | Tuition Room : L

: ' . ’ & & _ & & . 3% 4% 5%
. Fees Board. Other Total| Fees Board Other Total| Total Total | Total
Public, 2-year, commuter $ 188 $400 $799 $1387] $267 $400 $ 799 $1466| $1970| $2170 | $2388
Public, :s?mwm‘m@.oogfacﬁmn . 412 - 400 774 1585 546 . 400 | 774 1720 2312| 2546| 2502
Public,4 year, residential . 310 837 - 691. 1835 425 955 691 2071} 2783| 3066 3373
Private 4 year, residential -~ . | 1471 .. 964 819 w_wmp. moww 1085 819 3937 5291 5828 mﬁ.w
Private,university, residential 1795 - 1110 818 3724 2396 - 1255 819 4470 6007 6523 | 7281

.H.c:..mo:,\msm fees, and room and board estimates for 1969-70 and constant dollar projections to u.mqop.m_o were taken from
Projections of Educational Statistics to 1879-80, National Center for Educational Statistics, U. S. Office of Education,

“ashington, D.C., 1971, Table 49, pp.105-108. "Room and hoard" costs for commuters were estimated at $4C0 (nine
months).” U,S.0.E. estimated constant dollar annual tuition increases of about 2% for public instilutions and 3% for private
instituticns over the 1970's. U.S.O.E. projecled constant dollar ycarly increases in roomn and board of about 1-1.5% for .
the 1970's. : ‘ .

"Other" cosls were talien from Elizabeth W, Haven and Dwight 11, Torch, How College Students Finance Their Edrcation:

Mational Survey of the Bducational Interests, Aspirations, nnd Finances of College Sophomores in 1969-70, Mup.m:mﬁmﬂ..,mﬂluummm. :
"Other" cosls in table 1 also include books and supplices, estimated al $150 for public 2-year institutions and $z00 for all others,
hased upon the cwrrent $150-5200 ostimate used by the College Scholurship Service. Other costs, and room ind Lward for &)
_ - 0
]

commuling students, were estimated to remain constant in 1969-70 dollars over the 1970's,

r

e - . .
.

Full Tt Provided by ERIC.

' Role nf Loans in the Financing
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Solutinns to the financial crisis in both nublic and pri-
vate sectors center on a dramatic incrsase in gonvernment svend-
1né fof higher edQCation and an increase in student tuition,
But with governmant alréady contributing the egulvalent of

60% of all college income (about #12 billien),Y

coupled with
the escélation of competing claims for governrent funds and a
décline in educatinn as z oriority expenditure,'the future lonks
bleak for any“;roportional Increase in state snd federal.monies.
While‘increasing‘student tultion commands great interest, parti-
culsrly in the public sector, most academicians and poiitically-
sensitive 1eg1siators.arehworr1ed about oricing many students
out of hizher education. At Berkeley virtually all faculty
grouos 1nciuding the Berkeley.Division nf tﬁé Academic Senate
have Jjoined the UC Student Lobby in urging repeal of the present
$600 per year in-state tultion charge (32400 for nut-of-state
students) instituted at Governor Resgan's request in 1969-70.
Complicating the bleak victure are long range revorts on a
declining birth rate, tight job markets and a glut of Ph.D.s.
While enrnllment as nnted abnve is exvected to incresse mnder-
ately in the 1970's, 1t is predicted to level off and begin
declining slightly in the '80's. ‘Contributiqg to the declining
enrollment 1s the growing difficulty college graduates are hav-
ing setting jobs. The unemploymént fatg.for recent college gradu-

ates has been greater than for the total wo Tk force.5 By 1980

4H12her Zducation: Who Pays? . Who Benefits? Whn Should Paxj
(Carnegie Commissisn: Berkeley, Calif., June 1973), p. 30.

5"The Job Gap for College Graduates in the '70's," Business
Week, September 23, 1972,



the‘surolus of college graduates, including those without jobs.
and those wdrking at Jobs below their educati&nal levels, cnuld
reach 1.5 million.6 Dr. Kenneth E. ¥ble, orofessor of Enplish
at the University of Utah, recently noted in The Chronicle of

Higher fducation that "most greduate students, narticularly

“Ph.D.'s, beconme teqchers. Without a great increase in under-
graduate enrollments, the demand for new colleze teqchers will
drop sharply. Using very low flgures (45,000) for doctorates
produced in 1980, only.one.in four will be ne=sded for éoliege
teaching."7 What will the other ”SJ do? That cuestinn remains

unanswered.

The Reagan Administration

Nor has the philosophy of the Reagan administrafion towérd higher
eduqation added to the sense of security of the University of California
employee .l Gener?ﬂlly suspicious of academicians and distrustful of an
institution which could find itself ne‘arly paralyzed by student activism,
Go;fernor Reagan has indicated his displeasure in several ways, Beginning
in 1§66, the UC System began to experience severe budget cut-backs.,

In the four academic years between 1966-67 and 1969-70,
University of California operating budget requests were
cut an average of 8-1/2 percent a year from needs pro-
.jected to support an enrollment increase of 20 percent,
In 1970, the Governor (succeeded) in cutting the Uni-
versity's budget request 12 percent, keeping its operat-
ing budget at the same level as the previous year, despite
a 6 percent rise in the consumer price index and a 5 per-
- cent rise in expected enrollment, 8

Ibid.

7Phe Chronicle of Higher Fducation, July 15, 1973.

[}{}:Chelt The New Deoressinn in Higher Bducation, 0D. cit., p. 16.
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\ .
At the same time, Reagan strengthened the Coordinzting

Council for Higher Education (CCHE), set up in 1969 by the
Donahue Act, whicin established the California Master Plan for
higher education. CCHE, an 1ll-rember board theoretically to
oversee and coordinate the activitles of the 24 member UC
Board of Regents, the él-member State College Board, =znd to a
lesser extént, the 15-member Community College Bomd, had gener- .
ally played a miﬁor role prior to the Reagzan Administration.
Through his CCHE appolntees, the Governor saw to it that CCHE
.took seriously 1its charge to review the annual budgets of the
University and State Colleges, adv;se him and the leglislature
of funetions aporooriate to each level, and desvelop plans for
orderly growth. The University Councll - American Federatlon

of Teachers (UCfAFT) charges that

(tYhrough these business appointees, Reagan has tuzjned
the CCHE into an arm of the State Department of Finance,
speciﬁcaily to implement the governor's budgetary and
educational policies in the University and State Colleges.
. . . Time and again the University has learned that tl?e
CCHE is unmoved by considerations of educatio.na].. po-hcy
or the quality or instruction, Its sole interest is in find-

ing ways of reducing costs.

Recently Governor deagan signed a bill whlch.will replace
. the Coordinating Councll next year with a new agency. Called
the California Postsecondary Education Commission, 1tvis ex-
vected to have considerably more influence with the state leglis-
lature, ' |

Governor Reagan's successful bid to imonse tultion charges

9 .
o Universitv Guardian, oublication of the University Councll -
ERi(iAmerican Federation of Teachers (UC~-AFT), March, 1972.

IToxt Provided by ERI
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in thelUC System led -tn a decline in exbected enrollment in-
crease, resulting in UC Pregident Charles Hitch's céll in
February, 1972, for the implementatinn of tultion charges in
the state colleges td nffset UC's qompetitive disadVantage.lo

. . President Hitch himself has nnt been unaware of the economic
problems facing the UC System. In his annual budget provosal |
to the UC regents submitted in September of this year, Hitch
called for limiting the growth of most campuses in the systen,

102 mtonts

leaving only Berkely and UCLA as large institutions.
plans.Signif&, according to newspaver accounts, an end té "annual
budget battles befween the offices of Governor Reagan and Presi-
dent Hitch,“iggnce Reagan's staff has proons=d similar cutback

plans in the vast. Presumably snme »f the criticlism which has

| up to now been leveled against the Resgzan Administration will at

this time also include President Hitch and his staff.
| .




portunities to elect bargaining agents.,
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. Success of Unionism Elsewhere

At the same fime that these general concerns plague the UC System,
there is also interest among many California academicians in the growing
success of unionism elsewhere,

Siﬁce the first extensive collective bargaining confract resulting
from a bilateral determination of issues was signed in'September of 1969
at the City University of New York, the growth of collective bargaining
in higher education has been, in the words of Aaron Commission member
Donald Wollett, "simpl? astonishing, "'1 Oc:

In 1970 t?'ae National Labor Relations Board (NLEB) exteﬁded its
jurisdiction to private colleges and universities,' thus giving these faculty.
members tbe protections of the National Labor Rel’étions Act. Many

public institutions like those in New York have secured the right to organize

under revised state laws. Last spring, The Chronicle of Higher Education

listed 286 institutions where the faculty had taken advantage of these op- -
. 11 (See appendix 2 for a list of these
institutions and their bargaining agents). These inétitutions represent over
iO percent of the nation's 900, 000 academic employees. Included among the
four year and graduafe schools are several large state systems covered by

comprehensive collective bargaining laws allowing bilateral determination

-
[l

10¢ ' '
‘Presentation by Donald Wollett, UC-Davis law professor and member

of the Aaron Commission, to a law class at Stanford University, May 3,
1973. '

llThe Chronicle of Higher Education, April 30, 1973,
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c;f issues. Specific examples are the State University of New York
representing 26 institutions, the City University of New York represent-
ing 19 institutions, the Pennsylvania State College and University System _
representing 14 institutiéns, and.the University of Hawaii System com-

posed of 8 campuses.

" In the 'same issue of The Chronicle, it was reported that five of

the top ten institutions paying the highest faculty salaries were in the
City University of New York (CUNY), where NEA and AFT affiliates,

.with the blessings -of the revised Taylor Law, had recently united to form

a system-wide bargaining unit of 16, 000 academicians., 12

This fall the Chronicle reported that union organizers are
makinz extensive vlans to organize faculties st public insti-
tut;dns In elght states. Collective bareailning elections are

- 2
also scheduled at a2 nurber of vrivate institutions this year.i”a

d There is a widening realization at Berkeley that eventually the
right to organize will come to California higher education. Some UC
faculty members believe the time to-begin preparations for the inevitable

is now. -

Direct Causes

Those who seek to convince UC System academicians of the ad-

visabllity of organizing now are alded by direct and current

127144,

12a’I‘he Chronicle of Higher Fducation, September 21, 1973.

ERIC
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faculty concern ovef salaries snd benefits, a demand for greater

nroductivity, growing centralizatinn of onlicy making, and vartl-

“cularly by threatened Job security.
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Salaries and Benefits

From July 1, 1969 to July 1, 1972 faculty in the UC System

experienced a 9% salary increase (on top of a yearly 2% merit in-

13 :
. crease). During the same time period, the Consumer Price Index

increased by 16.3%. 14 A special subcommittee report to the Berkeley
Senate Division showed that Berkeley had 10l. 5% of the average salary

of eight comparable institutiéns in 1965-66, but that this ratio slipped to
91, 5% in 1971-72.15 Fringel benefits went from 67. 5% of thosé at the other
institutions in 1965-66 to 83.4% in 1968-69 but declined to 65.3% in 1971-72.
.According to Earl Cheit,

A (California) legislative spokesman announced that the
reason for the action was '""disciplinary'': The faculty
had failed in its responsibilities to hold students to an
approved path of conduct during the upheaval on campuses
following the invasion of Cambodia in May, 1970. The
legislative spokesman did not say that if the faculty were
paid less they and the students would behave better, but
the legislature apparently assumed that a good lesson in .
poverty amounts to a good lesson in morality. 17

13 University Guardian, November, 1972.

1471pid. _ | .
1

5Contained in the report of the Special Subcommittee on Faculty
Organization to the Committee on Senate Policy.” This report was
released to members of the Representative Assembly of the Berkeley
Senate Division on March 20, 1972, (Hereafter to be cited as Faculty
Report.)

161154,

17 Cheit, The New Depression in Higher Education, op. cit., p. 17.

16
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While the Governor and the leglslature softened thelr hostil-
ity toward the UC faculty in 1972-73 with an 11% salary increase
(including merit nay), 1t,w6u1d reportedly take 3% more than the
5.4%2 the Governnr has‘aporoved for this vesr to equal the buylng
power of the 1969 salsry levels.>® And with inflation rates at
an all-tinme ﬁigh, the 4.7% academic staff vay ralse now Belng
discussed by President Hitch's staff for 1974-75 will almost
certalinly fall short of imoroving the buylng vower .of the faculty
18a

salaries.

Faculty Productivity

A second direct concern of the Berkeley faculty is the pressure
from Sacramento for greater'f.aculty'pro»ductivity. From 1966-67 to the
.present, the stI:udent-teacher ratio has increased from 14:1 to 17.4:1, an
increase of 21-1/2% in the UC Syst:ern.‘19 The Governor and thé legis}ature
‘have aléo been successful in mandating a minimum of 9 weekly classroom
hours per faculty member. The Policy, Academic Planning, and Edu-
cational Policy Committees of the Berkélej Sénate Division have rejected
this ;figﬁre as an adequate measure of productivity at a major resea:',ch. and
graduate institution like Berkeley., In response, these committees pre-
pared a paper entitled "Report on Faculty Time and Resources.'"

This Report established that any budgetary statement which
~ increased classroom hours per faculty member would have

18Bottone intervisw, FRecently, the American Fedcration of Teachers at the

University of California has charged that administrative salaries at the
University increased by 8 to 11 percent in 1973, compared to the 5.4 percent for
the faculty. Over the past two years, administrative increasess have ranged, say
the UC-AFT, from 20 to 50 percent, The Chronicle of Higher Education, October 29,
o : 1973.

. . 18a University Guardian, October, 19